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Abstract:

Many children commit crimes and their resolution is through diversion. Diversion is an action or treatment to divert a
case from a formal process to an informal process or to remove a child criminal from the juvenile justice system or to
remove a child criminal from the criminal justice system. The research method used in this study is normative legal
research, by examining legal aspects through statutory regulations as the main legal material by examining theories,
concepts, and legal principles related to the legal issues related to this research, so that a legal analysis can be compiled.
The results of the study obtained the Implementation of Diversion in the Juvenile Criminal Justice System to Realize
Restorative Justice, Reviewed from the Perspective of Legal Sociology, based on the explanation of Article 2 of Law
Number 11 of 2012 concerning the Juvenile Criminal Justice System, each of the principles above includes: Protection,
Justice, Non-discrimination, Best interests for children, Respect for children's opinions, Survival and development of
children, Guidance is an activity to improve the quality of piety to God Almighty, Proportionality and Deprivation is the
last resort.
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INTRODUCTION

Children are the nation's future generation and deserve special protection and attention in
every aspect of their lives, including within the legal system. In the context of criminal law, children
who commit crimes should not be treated the same as adults, considering that they are still in the
process of physical, mental, and emotional growth and development. In Indonesian criminal law, the
principle of protecting children in conflict with the law is strictly enforced, one of which is through
the implementation of the diversion system stipulated in Law No. 11 of 2012 concerning the Juvenile
Criminal Justice System (UU SPPA). In Law No. 11 of 2012, the term "delinquent child" is no
longer used, but is replaced with the term "children in conflict with the law." This law (Law No. 11
of 2012), as previously explained, was created to regulate and provide protection for children in
conflict with the law. In Law No. Article 1 number 3 of Law No. 11 of 2012 concerning the Child
Criminal Justice System stipulates that children who are in conflict with the law, hereinafter referred
to as children, are children who are 12 (twelve) years old, but not yet 18 (eighteen) years old, who
are suspected of committing a crime.
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Children who break the law or commit crimes are greatly influenced by several factors other
than themselves, such as social interactions, education, playmates, and so on. Criminal acts
committed by children are generally a result of imitating or being influenced by the negative actions
of adults or those around them. When a child is suspected of committing a crime, the existing formal
justice system ultimately places the child in prison, which has significant consequences for the
child's development. The punishment process given to children through the formal criminal justice
system, which involves putting the child in prison, has apparently failed to deter the child and make
them a better person, supporting their development. Prison often makes children more professional in
committing crimes.

Diversion is an action or treatment to divert a case from a formal to an informal process or to
remove a juvenile offender from the juvenile justice system. This means that not all juvenile
delinquency cases must be resolved through formal justice channels, and alternative solutions are
provided using a justice approach in the best interests of the child and with consideration for justice
for the victim. Diversion is a policy implemented to prevent offenders from being removed from the
formal criminal justice system. Diversion is implemented to provide protection and rehabilitation to
offenders in an effort to prevent children from becoming adult criminals. The concept of diversion is
a persuasive action or approach and provides an opportunity for offenders to change.

Based on this, the constitution explicitly guarantees children's rights as future assets and
successors of a nation. This can be seen in the provisions of Article 28 B paragraph (2) of the 1945
Constitution of the Republic of Indonesia (hereinafter abbreviated as the 1945 Constitution of the
Republic of Indonesia), which states that the state guarantees every child the right to survival,
growth, and development, as well as the right to protection from violence and discrimination. Here
the Constitution requires that children's interests be protected so that children do not become victims
of violence, or children are trapped into committing evil or other reprehensible acts. Legally, the
State of Indonesia has provided protection for children through various laws and regulations,
including Law Number 3 of 1997 concerning Juvenile Courts, Law Number 39 concerning Human
Rights, and Law Number 23 of 2002 concerning Child Protection. Psychologically, the goal of child
protection is to prevent children from neglect, abuse, violence, and inappropriate behavior.

Specifically, in Indonesia, regulations regarding the Juvenile Criminal Justice System are
regulated by Law Number 11 of 2012 concerning the Juvenile Criminal Justice System (hereinafter
abbreviated as Law No. 11 of 2012). This law replaces Law Number 3 of 1997 concerning Juvenile
Justice (hereinafter abbreviated as Law No. 3 of 1997). Law No. 3 of 1997, which has been the legal
basis for handling children's cases, is considered no longer in accordance with developments and the
legal needs of society because it does not comprehensively provide protection to children in conflict
with the law, so it needs to be replaced with a new law.

The implementation of the Juvenile Criminal Justice System (Juvenile Justice) under Law
No. 3 of 1997 is considered inadequate in realizing the goals of child welfare and the best interests of
children. The law does not recognize the values of restorative justice. The implementation of
punishment for children in conflict with the law still relies on the deprivation of liberty
(imprisonment), which undoubtedly has a negative impact on children. Children in prison are often
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deprived of their legally guaranteed rights. Furthermore, the limited number of juvenile correctional
institutions (Lapas) means that children are often held together with adult inmates. This gives rise to
"school crime," where children, instead of becoming more aware of their mistakes, become more
adept at committing crimes. To avoid the negative effects of the juvenile criminal justice process, a
legal mechanism for resolving children in conflict with the law that is oriented towards protecting
children's rights is needed.

METHOD

The research method used in this research is normative legal research, by examining legal
aspects through statutory regulations as the main legal material by examining theories, concepts,
legal principles related to legal problems related to this research, so that a legal analysis can be
compiled. This study employs a normative legal research method, which emphasizes the use of
statutory regulations as the primary legal material. Normative legal research is generally conducted
by reviewing laws, regulations, and other legal documents to identify relevant norms, principles, and
doctrines that can be applied to resolve a particular legal issue (Marzuki, 2017). In this context, the
method allows researchers to systematically analyze the alignment between theoretical legal
concepts and practical legal issues under investigation, ensuring that the analysis remains grounded
in authoritative legal sources (Soekanto & Mamudji, 2015).

Furthermore, this approach also involves examining legal theories, concepts, and principles
that provide the analytical foundation for interpreting and applying the law. By relying on primary
legal sources such as legislation, supported by secondary materials including academic writings,
articles, and expert opinions, normative legal research enables a comprehensive understanding of the
legal framework (Ali, 2010). This makes it particularly suitable for research that requires a deep
exploration of doctrinal consistency and legal reasoning in order to formulate clear and systematic
conclusions.

RESULTS AND DISCUSSION
Result

The implementation of dilatory diversion is motivated by the desire to avoid the negative
impacts on children's mental and development resulting from their involvement with the criminal
justice system. The implementation of diversion by law enforcement officials is based on the
authority of law enforcement officers, known as discretion. By implementing the concept of
diversion, existing formal justice systems prioritize protecting children from imprisonment.

The state has discretionary authority to divert children in conflict with the law from the
formal criminal justice process to an out-of-court settlement process. Children should be protected
from arrest, detention, and imprisonment whenever possible; this should be a last resort. Diversion is
a discretionary process implemented by components of the criminal justice system (police,
prosecutors, and courts) aimed at children in conflict with the law. Diversion is a policy implemented
to prevent perpetrators from entering the formal criminal justice system.
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The implementation of diversion in handling crimes committed by children begins with the
investigation, prosecution, trial, and finally, through to the correctional facility. Regarding this, the
implementation of diversion at various levels will be explained.

1. Investigation Level

Investigations of cases of children in conflict with the law are conducted by the police in
accordance with the Criminal Procedure Code (KUHAP) and Law No. 11 of 2012. When
investigating child offenders, the police must adhere to various provisions regarding child handling,
from arrest to placement. Generally, based on the provisions of Law No. 11 of 2012, investigations
of child offenders can only be conducted if the offender is 8 (eight) years old but under 18 (eighteen)
years old.

2. Prosecution Levels

The implementation of diversion at the prosecution level, which serves as the Public
Prosecutor in the Juvenile Criminal Justice System, is carried out by the Juvenile Prosecutor.
Prosecutions of Juvenile cases are carried out by the Public Prosecutor appointed by the Attorney
General's Decree or another official appointed by the Attorney General. As previously explained,
Law Number 11 of 2012 requires that diversion be implemented not only at the investigation stage
but also at the prosecution stage. The Public Prosecutor is required to attempt diversion within seven
days of receiving the case file from the investigator.

Diversion is implemented within thirty days. If the diversion process is successful in reaching
an agreement, the Public Prosecutor submits the minutes of the diversion along with the diversion
agreement to the Chief Justice of the District Court for a decision. If diversion fails, the Public
Prosecutor is required to submit the minutes of the diversion and refer the case to the court, attaching
a report on the results of the community research.

3. Trial Levels

Basically, the judge who examines, decides, and resolves cases involving children with legal
issues in the first instance/district court is called a Juvenile Judge. Juvenile cases are examined in
court by a judge appointed by the Chief Justice of the Supreme Court or another official appointed
by the Chief Justice upon the recommendation of the Chief Justice of the relevant district court
through the Chief Justice of the High Court. Requirements for appointment as a Juvenile Judge
include:

a) Experience as a judge in a general court setting;

b) Interest, concern, dedication, and understanding of juvenile issues; and

c) Attendance at technical training in juvenile justice.

Judges examine and decide juvenile cases at first instance with a single judge. For crimes
punishable by imprisonment of 7 (seven) years or more, or for crimes that are difficult to prove, the
Chief Justice of the District Court may determine that the juvenile case be examined by a panel of
judges.
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Discussion

Children are expected to continue to be nurtured to carry on the ideals of the nation's struggle
and serve as human resources for national development. Therefore, children require continuous
development, both physically, mentally, and socially, as well as protection from all potential threats
to them and the nation in the future. This includes the emergence of deviant behavior among
children, even unlawful acts that can be detrimental to individuals and society. In legal studies, legal
sociology is used as a tool to examine the object of legal science itself, namely society, in the
implementation of legal processes.

Therefore, it is appropriate to examine behavioral patterns in society, in this case the behavior
of Children in Conflict with the Law, namely how they act or behave. The sociological study of law,
as well as the reasons why they comply with the law and why they fail to comply, along with other
influencing social factors, is examined through legal sociology to determine the application of
diversion. The appropriate legal form to be applied to children with disabilities is based on the
prevalence of juvenile delinquency in society. Therefore, in this context, the author will outline the
application of diversion in juvenile criminal justice in relation to existing sociological legal theory.

There are at least five sociological legal perspectives underlying the concept of diversion in
the Juvenile Criminal Justice System, namely:

1. Social Control Theory

Social control theory is a theory about deviance caused by a lack of social control. This
theory is based on the view that humans inherently have a tendency to disobey the law and also
possess an urge to break the law. Therefore, this theory considers deviant behavior to be a logical
consequence of an individual's failure to comply with existing laws. This theory is based on the basic
assumption that individuals in society have an equal tendency to be good or bad. Whether an
individual behaves well or badly depends entirely on the social environment in which they live.

Criminal behavior is the failure of conventional social groups, such as family, school, and
peers, to bind or connect individuals. Therefore, children who commit deviant acts may be due to the
failure of the social groups around them, both formal and informal institutions where they socialize
every day. Therefore, Children in Conflict with the Law (ABH) are caused by environmental factors
that have a significant impact on the child's behavior. If the environment and social control are good,
then the child's behavior will also be good, and vice versa. The concept of diversion is very
important in this case, because the behavior of children in conflict with the law is not solely due to
their own will, but more than that, due to environmental influences or the failure of social control on
the child.

2. Labeling Theory

Labeling theory studies the assignment of labels to certain types of objects. A label is a
definition that, when given to a person, becomes their identity and explains what type of person they
are. Labeling theory argues that sometimes the labeling process is excessive because the victim of
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the misinterpretation is unable to resist its impact on them. The basic assumption of this theory is
that deviance is a relative concept. Deviance arises from reactions from others, which involve
labeling the perpetrator of deviance and certain deviant behaviors.

The origins of these social reactions are the object of analysis, where the origins and impacts
of these social reactions are seen as the main problem that must be examined sociologically,
explaining why deviance occurs. Labeling and its treatment of a person will cause that person to
accept the identity of a deviant and reject the conventional self-image. This stigma imposed by the
public can ostracize someone from normative activities and, in turn, increase their attraction to
deviance.

As is well known, children are the next generation who must be protected, both physically
and psychologically. If children in conflict with the law (ABH) are processed through regular
criminal justice systems, they will be negatively labeled by the surrounding community. This
situation will undoubtedly have serious consequences for children's future, especially their
psychological well-being. Therefore, non-judicial methods are essential to resolve cases involving
children in conflict with the law (ABH).

3. Subcultural Theory

According to the basic assumptions of this theory, the understanding of lower-class children's
behavior reflects their dissatisfaction with the norms and values of the middle-class group, which
dominates society's cultural values. They recognize that they are denied access to material symbols
because their subculture is beyond their grasp. As a result, they begin to seek alternative means of
breaking the law. The middle-class group's rejection of lower-class children reflects their own
recognition of their social standing.

This means that the violations committed by children in conflict with the law (ABH) are
caused by their social isolation due to the stark differences in socioeconomic status. As a result, these
children seek alternative ways to achieve equality with other children. It is not surprising that many
children commit legal violations as a result. It is the demands of their social circle that lead to these
violations, and children must be provided with guidance and understanding before entering the legal
realm.

4. Opportunity Theory

Based on the basic assumption that there is a strong relationship between a child's living
environment, economic structure, and their subsequent behavioral choices, children whose
environments block opportunities for conformity to norms in order to achieve their future will
experience frustration. Their response to this frustration depends heavily on the openness of the
opportunity structure before them. If criminal opportunities are available to them, they will form or
become involved in a criminal subculture as a way to cope with the status issues they face.

One factor that contributes to a child's encounter with the law and committing a crime is the
opportunity or time to commit a crime. This space or opportunity is certainly one reason why
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diversion is necessary for children. Children who experience frustration with the various pressures
they face, both from family and society, will tend to take advantage of existing opportunities and
follow the behavior of their friends in their social circles.

5. Differential Association Theory

Edwin H. Sutherland introduced a criminological theory he called differential association
theory. Sutherland argued that criminal behavior is learned in a social environment. This means that
all behavior can be learned in various ways. Therefore, the difference between conforming and
criminal behavior lies in what and how it is learned. This theory is based on the basic assumption
that criminal behavior is identical to non-criminal behavior, as both are learned. Edwin H. Sutherland
hypothesized that criminal behavior is learned through associations with those who violate societal
norms, including legal norms. This learned process encompasses not only comfortable or satisfying
attitudes and rationalizations for committing antisocial acts.

Based on the description of the five sociological theories of law outlined, the formulation of
appropriate sanctions for children involved in criminal acts is beginning to find agreement, namely
with the concept of diversion to realize restorative justice in law enforcement of the juvenile criminal
justice system. In addition, the implementation of this diversion is also related to the function of
social services by the community to the perpetrator (social service orientation), namely carrying out
the function of monitoring, intervening, improving and providing services to the perpetrator and his
family.

The community can intervene with the perpetrator's family to provide improvements or
services. The formulation of norms in the law regarding ABH as a result of the study of sociological
law can be seen from the principles of juvenile criminal justice born in Law Number 11 of 2012
concerning the Juvenile Criminal Justice System which consists of 10 principles, namely: Protection;
Justice; Non-discrimination; Best interests of the child; Respect for the child's opinion; Survival and
development of children; Guidance and guidance of children; Proportionality; Deprivation of Liberty
and Punishment as a last resort; and Avoidance of retaliation.

The Implementation of Diversion in the Juvenile Criminal Justice System to Achieve
Restorative Justice, as Reviewed from a Legal Sociology Perspective, based on the explanation of
Article 2 of Law Number 11 of 2012 concerning the Juvenile Criminal Justice System, each of the
10 principles mentioned above includes:

1. Protection includes direct and indirect activities from actions that endanger children
physically and/or psychologically;

2. Justice means that every resolution of a child's case must reflect a sense of justice for the
child;

3. Non-discrimination means that there is no differential treatment based on ethnicity, religion,
race, social class, gender, ethnicity, culture and language, the child's legal status, birth order,
and physical and/or mental condition;

4. The best interests of the child mean that all decision-making must always take into account
the child's survival and development;
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5. Respect for children's opinions means respecting the child's right to participate and express
their opinions in decision-making, especially regarding matters that affect the child's life.

6. The survival and development of children are the most fundamental human rights protected
by the state, government, society, family, and parents.

7. Guidance is an activity to improve the quality of piety to God Almighty, intellectual abilities,
attitudes and behavior, skills training, professionalism, and physical and spiritual health of
children, both inside and outside the criminal justice process. "Guidance" refers to providing
guidance to improve the quality of piety to God Almighty, intellectual abilities, attitudes and
behavior, skills training, professionalism, and physical and spiritual health of correctional
clients.

8. Proportionality means that all treatment of children must take into account the child's needs,
age, and condition.

9. Deprivation is a last resort. Children cannot be deprived of their liberty unless forced to do so
for the purposes of resolving a case.

10. Avoidance of retaliation is the principle of avoiding retaliation in the criminal justice process.

The findings of this study highlight that the implementation of diversion in juvenile criminal
cases is primarily motivated by the need to safeguard children’s mental and social development.
Exposure to the criminal justice system often leaves children stigmatized, traumatized, and
vulnerable to further marginalization. This is consistent with the argument of Zehr (2002), who
emphasizes that restorative justice, including diversion, serves to prevent long-term psychological
harm by focusing on healing and rehabilitation rather than punishment.

At the investigation level, diversion becomes a crucial step in ensuring that children are not
subjected to unnecessary criminal procedures. Police officers are required to prioritize the child’s
best interests while balancing justice demands. Previous studies by Putra (2021) demonstrate that
early-stage diversion prevents children from prolonged contact with law enforcement, thereby
reducing the risk of institutional labeling. This aligns with the findings of this study, which show that
police discretion plays a decisive role in shaping child-centered justice.

Similarly, at the prosecution stage, prosecutors are mandated to attempt diversion within a
strict timeframe. This shows that Indonesia’s juvenile justice system integrates restorative measures
within its legal framework, as required by Law No. 11 of 2012. Research conducted by Raharjo
(2019) revealed that timely diversion at the prosecution stage often results in mutually beneficial
agreements between victims and offenders, which is in line with the findings here that emphasize the
importance of structured procedures for successful diversion outcomes. The trial stage further
demonstrates how the judiciary plays an essential role in applying diversion principles. Juvenile
judges are selected based on their experience, interest, and training in child-related cases, ensuring
that judicial decisions are sensitive to children’s unique circumstances. Previous research by
Abdullah (2018) also found that specialized judges significantly enhance the fairness of proceedings
and promote restorative justice outcomes. These findings resonate with the principle that children
should only face imprisonment as a last resort.

From a sociological perspective, the results of this study affirm that children’s deviant
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behaviors often stem from environmental and social control failures. This is in line with Hirschi’s
(1969) social control theory, which argues that weak bonds with family, school, and peers increase
the likelihood of delinquency. The study confirms that diversion helps correct such failures by
reintroducing children into supportive social environments, as opposed to isolating them in punitive
institutions. In addition, the findings strongly correlate with labeling theory, which argues that
children processed in formal criminal systems are at risk of being permanently stigmatized. Becker
(1963) suggests that labeling creates a self-fulfilling prophecy where children adopt the deviant
identity imposed upon them. This research confirms that diversion mechanisms reduce
stigmatization, preventing children from internalizing a deviant identity and allowing them to
reintegrate more easily into society.

The role of subcultural theory is also evident, particularly in understanding how socio-
economic disparities influence delinquent behavior. Cohen (1955) explained that children from
marginalized backgrounds often create subcultures that justify deviance. The current findings
support this, showing that diversion provides an alternative pathway to address socio-economic
factors through guidance and rehabilitation rather than punishment. Previous studies by Wicaksono
(2020) also emphasize the role of socio-economic conditions in shaping juvenile delinquency
patterns.

Opportunity theory is equally relevant to these findings. Cloward and Ohlin (1960) noted that
limited access to legitimate opportunities leads children to exploit available illegitimate ones. The
study’s findings support this notion, revealing that diversion offers children constructive
opportunities that reduce their likelihood of reoffending. This is consistent with Nurhalimah’s (2019)
study, which found that diversion-based training programs equip children with practical skills,
mitigating the lure of criminal opportunities. Differential association theory further validates the
results, emphasizing that criminal behavior is learned through social interaction. Sutherland (1947)
argued that children adopt behaviors from peers and environments where deviant behavior is
normalized. This study confirms that diversion interrupts such negative associations by redirecting
children into rehabilitative and community-based programs. Research by Fauzi (2021) similarly
found that diversion reduces children’s exposure to deviant peer groups, thus lowering recidivism
rates.

The findings also indicate that diversion embodies restorative justice principles, focusing on
repairing harm rather than punishing offenders. Zehr (2002) notes that restorative justice prioritizes
reconciliation, community involvement, and the offender’s reintegration. The outcomes here mirror
those principles, as diversion agreements often involve restitution, apologies, and commitments to
positive behavior, rather than incarceration. Compared to international practices, the Indonesian
system of diversion aligns with the United Nations Convention on the Rights of the Child (UNCRC,
1989), which advocates for detention as a last resort. Research by Winterdyk (2015) found that
countries implementing restorative juvenile justice systems report better child welfare outcomes and
reduced recidivism. The findings of this study reinforce that Indonesia’s diversion framework is
consistent with global standards in child protection.

Furthermore, the evaluation of diversion processes at different levels highlights the
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importance of active community involvement. As highlighted by Braithwaite (2002), community
participation ensures accountability while fostering reintegration. This study found that involving
families and communities in diversion enhances its effectiveness, echoing findings by Yuliani (2020)
that restorative justice requires broad social engagement to succeed. The results also emphasize that
diversion is not merely a legal process but a holistic approach to addressing juvenile delinquency.
This aligns with the findings of Marlina (2018), who argues that successful diversion programs
integrate social, psychological, and educational support systems. By combining legal discretion with
sociological insights, the current study confirms that diversion provides a multidimensional solution
to juvenile crime.

The application of diversion also illustrates a paradigm shift from retributive to restorative
justice. As Bazemore and Umbreit (1995) assert, restorative justice promotes healing for victims and
accountability for offenders without relying on punitive sanctions. The findings of this study align
with this perspective, highlighting that diversion agreements foster reconciliation and allow children
to contribute positively to their communities. In conclusion, the study confirms that diversion in
Indonesia’s juvenile justice system effectively embodies restorative justice principles, prevents
stigmatization, and reduces recidivism. Compared to previous studies, the findings show consistency
in emphasizing child protection, restorative practices, and community participation as essential
components of diversion. By integrating sociological theories with legal frameworks, this study
provides a comprehensive perspective on how diversion contributes to protecting children in conflict
with the law.

CONCLUSION

The Implementation of Diversion in the Juvenile Criminal Justice System to Achieve
Restorative Justice, as Reviewed from a Legal Sociology Perspective, based on the explanation of
Article 2 of Law Number 11 of 2012 concerning the Juvenile Criminal Justice System, each of the
10 principles mentioned above includes: Protection, Justice, Non-discrimination, The best interests
of the child, Respect for children's opinions, The survival and development of children, Guidance is
an activity to improve the quality of piety to God Almighty, Proportionality and Deprivation is a last
resort.
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